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Facsimile: (8I8) 57—3477 supemoncoum

ATTorneys for PlainTiTf MENDOCINO RAILWAY

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF MENDOCINO

wgm— 20—74846MENDOCINO RAILWAY,

PIOIDIITT, [APN 008-l30-02]
I

I

PLAINTIFF'S MOTION FOR
LORENA RUTH SHEA; MENDOCINO PREJUDGMENT POSSESSION
COUNTY TREASURER—TAX COLLECTOR;

£CCP
1255.410 ; MEMORANDUM OF

CALIFORNIA DEPARTMENT OF HEALTH OIN S AND A THORITIES;
CARE SERVICES; All oTher persons DECLARATION OF ROBERT JASON
unknown claiming an inTeresT in The PINOLI IN SUPPORT
properTy; and DOES l Through TOO,
inclusive,

Date: January 29, 2021
Time: 9:30 am.
Dept: E

l

DefendanTs.

TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE ThaT on January 29, 202i aT 9:30 a.m., or as soon as

ThereaTTer as The maTTer may be heard in DeparTmenT E of The above—enTiTled

CourT, locaTed aT TOO NorTh STaTe STreeT, Ukiah, California, plainTifT MENDOCINO

RAILWAY will move for an order for prejudgmenT possession of The properTy To be

acquired in The above—capTioned acTion (“SubjecT ProperTy”). Said order shall

empower PlainTiff To Take possession Ten (10) days following service of The order.

The moTion is made pursuanT To Code Civ. Proc. § 1255.4l0. IT is made on

The grounds ThaT PlainTiTT:
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o is enTiTled To condemn The SubjecT ProperTy by eminenT domain;

and

0 has deposiTed The amounT of probable compensaTion wiTh The

CourT.

In The evenT This moTion is opposed, iT is furTher made on The grounds ThaT

PiainTifT:

. has an overriding need for possession of The SubjecT ProperTy prior

To Tinai judgmenT and will suffer a subsTanTiai hardship if This moTion

is denied or iimiTed; and,
. will suffer a subsTanTiai hardship if This moTion is denied, which

hardship ouTweighs any hardship on The defendanTs if This moTion is

granTed.

This moTion is based on This noTice, The aTTached Memorandum of PoinTs

and AuThoriTies and DeclaraTion of RoberT Jason Pinoli, The CourT’s file in This

maTTer, any maTTers of which The CourT may Take judicial noTice, and on such

furTher and oTher argumenTs or maTTers as may be raised aT or before The Time of

hearing on This maTTer.

///

///

///
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NOTICE IS HEREBY FURTHER GIVEN pursuant to Code Civ. Proc. §1255.410(a)

that you have the right to oppose this motion for an order of possession of your

property. If you oppose this motion, you must serve the plaintiff and file with the

court a written opposition to the motion within thirty (30) days from the date you

were served with this motion.

Dated: November ié, 2020 CALIFORNIA EMINENT DOMAIN LAW
GROUP, c1 Professional Corporation

[I MBy
GI rm L. Block

Attorney tor Plaintiff Mendocino Railway
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MEMORANDUM OF POINTS AND AUTHORITIES

INTRQDUCTION

This Is on eminenT domain ocfion by which ploinfiff, Mendocino Railway

(“PlainTiff”), a California raiiway corporaiion, seeks To acquire a praper’ry in The

Ci’ry of Fon‘ Bragg locaied a’r 476 Alger Sireel (The “Subjecl Properly”) in

conneclian wilh cons’rruclion and maim‘enance of Plainliff‘s ongoing and fulure

freignl and passenger rail operallons (The “‘ProjecT”).

The SUbjecT ProperTy is improved wiTh an abandoned single—family

residence in a sTaTe of serious disrepair adjacenT To plainTiff‘s ongoing rail

operaTion. The SubjecT ProperTy has been and conTinues To be periodically

illegally used as a gaThering place for The use of illegal drugs and oTher criminal

acTiviTy, as well as an unauThorized access poinT for Those engaged in such

criminal acTiviTy and oThers To plainTifT's adiacenT rail faciliTies. As a resulT of iTs

condiTion and The above—referenced criminal acTiviTy, The sTrucTure on The

SubjecT ProperTy has been “red—Tagged” as uninhabiTable by The CiTy of ForT

Bragg. (DeclaraTion of RoberT Jason Pinoli, para. 4). The sTaTe of disrepair, drug

and oTher criminal acTiviTy aT The SubjecT ProperTy, and use of The SubjecT

ProperTy as an unauThorized access poinT To plainTiff’s rail TaciliTies, has posed and

conTinues To pose a danger To PlainTiTf’s adjacenT rail operaTions and The public

so long as iT is permiTTed To remain. (Pinoli Decl., para. 5).

The record owner of The SubjecT ProperTy is DefendanT Lorena RuTh Shea.

(Pinoli Decl., Para. 6). PlainTiff has reached ouT To Ms. Shea and her family, and

has been informed by Ms. Shea’s daughTer ThaT Ms. Shea no longer resides on The

SubjecT ProperTy and is in an assisTed living faciliTy, and ThaT The family will noT

oppose PlainTiff‘s acquiring The SubjecT ProperTy by eminenT domain. (Pinoli

Decl., Para. 7).
IT is necessary for PlainTiTf To acquire The SubjecT ProperTy in order To

properly mainTain The safeTy of PlainTiff’s rail operaTions adjacenT To and near The
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Subject ProperTy. The ongoing illegal gclivilies gl The Subjecl Properly

immedlolely odjocenl lo Plolnllff’s roll focilllles, ond The fool Thol criminols ond

olher members of The publlc ore UTilizihg The SubjecT ProperTy os on Uhoulhorized

occess poihT To dump gorboge, Toke drugs ond conducT oTher lllegol ocTiviTies on

PloihTiff’s odjocehT roll foclllTles presehTs o danger To The public ond PloinTiff’s roil

operoTions. (Pinoli Decl., Poro. 8).

ARGUMENT

I. ALL REQUIREMENTS FOR PREJUDGMENT POSSESSION ARE SATISFIED

Code of Civil Procedure secTions I255.4IO(o) dnd I255.4l0(d)(l) provide
ThoT d public dgency mdy obToin prejudgmenT possession of properTy being

dcquired by eminenT domdin. The code secTions seT forTh Two requiremenTs for d

moTion for prejudgmenT possession. They ore:

o ThoT PldinTiff is enTiTled To condernn The SubjecT ProperTy by eminenT

domdin; dnd

o Tth PldinTiff deposiTed The dmounT of probdble compensoTion before

possession is ordered.

If The moTion is unopposed wiThin 3O ddys, The CourT “sholl” issue on Order

for PrejudgmenT Possession upon rndking These Two findings. Col. Civ. Proc. Code

§ I255.4l0(d)(l l. As noTed, PldinTiTf expecTs Tth This moTion will be unopposed, so

These should be The only Two requiremenTs for grdnTing of The moTion. As

discussed below, boTh ore soTisfied here.

A. Plaintiff Is Entitled To Condemn The Subiect Property

Pldintiff is authorized To acquire The Subject Property for the public use

described herein, i.e., construction and maintenance of Plaintiff’s ongoing and

future freight and passenger rail operations, pursuant To The California
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Consfi’ru’rion Ar’ricle 1, section 19; California Public U’rilifies Code §§ 229, 230, 61 1

ond 7526(9); ond Code of Civil Procedure seciions 1230.010 e1 seq.

Specificolly, wiihou’r iimi’roiion, Coiifomid Public Ulililies Code seciion él l

provides: ”A rdilrood corpordlion moy condemn ony properly necessory for The

consiruclion dnd moinlenonce of ils roilrood." Col. Pub. Ulililies Code § 6i l. A

[r]oilrood corporolion' includes every corporolion or person owning, conirolling,

operdling, or mondging dny roilrood for compenso’rion wiinin This Sidle.” Col.

Pub. Ulililies Code § 230. Plaintiff is a California corporafion which owns, operates
and manages a railroad in California for compensation. (Pinoli Decl, paras. 2, 3).
Plaintiff is thus a railroad corporation, and therefore has the right and power to

exercise eminent domain for purposes of maintaining its rail facilities pursuant to

Public Utilities Code section 6i l.

Plaintiff accordingly has the right to condemn the Subject Property as a

matter of law.

B. Plaintiff Has Deposited the Amount of Probable Compensation
As set forth in the Notice of Deposit of Probable Compensation filed with

the Court concurrently with this Motion, Plaintiff deposited $l 55,000 with the State

Treasurer as probable compensation for the Subject Property.
The deposited amount represents the appraised value of Subject Property

as conducted by an independent certified appraiser. (Pinoli Decl, para. 9). The

real property appraisal was conducted by Maryellen Sheppard, a State Licensed

General Appraiser, with a date of value of October 9, 2020. (ld.).
The second — and final - prerequisite to issuance of an Order for

Prejudgment Possession without opposition is thus also met. Accordingly,

assuming no opposition is filed within 30 days of service of this motion, the Order

for Prejudgment Possession “shall“ issue. Cal. Civ. Proc. Code § l255.4l0(d)(l).
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II. EVEN IF THE MOTION IS OPPOSED, PLAINTIFF IS ENTITLED TO PREJUDGMENT
POSSESSION

If The motion is opposed within 3O days — which Plaintiff does not expec’r —

The Couri is required To make Two oddiiionoi findings Gs o prerequisife To gronfing

This mofion:

o fho’r Plainfiff hos on overriding need for possession of fhe properfy prior

fo finoi judgment ond thot it will suffer o substdntiol hordship if this

motion is denied or limited; ond

o thdt the hordship Piointiff will suffer if this motion is denied or limited

outweighs ony hordship on the Defenddnts if this motion is gronted.

Col. Civ. Proc. Code§ i255.4i0(d)(2).

A. PIa ntiff Has An Overridin Need For Pre'ud men Possession And Will
S'Jfier A SuBsIanTIaI Hardship II Tfie MoIIon ls Den ea 6r LImiTea

1 . Plaintiff Has an Overriding Need For Prejudgment Possession.

The criminol octivity ond trespassing on Plaintiff’s rail facilities emanating

from the Subject Property are continuing and ongoing. Plaintiff needs possession

of the Subject Property as soon as possible in order to ensure public safety and

the safe operation of its rail facilities. (Pinoli Decl., para. i0). Any delay in

possession would delay Plaintiff‘s ability to secure the Subject Property and

prevent further trespasses and criminal activity emanating therefrom to Plaintiff‘s

rall facilities. (ld.).

2. Plaintiff Will Suffer A Substantial Hardship If The Motion ls Denied
Or Limited

Plaintiff will suffer a substantial hardship if prejudgment possession is denied

or limited for the same reasons it has an overriding need for prejudgment

possession. The criminal activity and trespassing on Plaintiff’s rail facilities

emanating from the Subject Property are continuing and ongoing and Plaintiff

needs possession of the Subject Property as soon as possible in order to ensure
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public sofe’ry and The safe operation of ifs roil focilifies. (Pinoli Decl., poro. IO). If

possession is deloyed um‘ii conclusion of This ociion, public solely ond The sofeTy

of PloinTiff’s roil fociIiTies ond passengers would remoin oT risk ThroughouT The

pendency of This ocTion os PloinTiff would be unoble To secure The SubjecT

ProperTy ond prevenT occess from The SubjecT ProperTy To PloinTiff‘s roll fociIiTies.

(Pinoli Decl., poro. lll.

B. Plaintiff's Hardship Oufweighs That Qf Anv Defendant
The hordship PloinTiff would suffer if This moTion is denied or limiTed

ouTweighs dny hordship Tth DefendonTs would suffer if This moTion is grdnTed.

As discussed previously, The SubjecT ProperTy is o voconT, obdndoned,

dilopiddTed, red—Tagged single fdmily residence used only by Trespdssers ldrgely

for crimindl drug dcTiviTy dnd oTher illegdl dcTiviTies. The record owner, Lorend

RuTh Shed, no longer occupies The SubjecT ProperTy. (Pinoli Decl., pdrds. 6, 7). No

owner or Idwful occuponT will be displdced ds d resulT of gronTing PIoinTiff

possession. (Pinoli Decl., pord. l2). The only oTher known DefenddnTs ore

poTenTidl lienholders whose inTeresT is sTrichy poTenTidl enTiTlemenT To

compensoTion. (Pinoli Decl., pdrd. 13). Wholever enTiTlemenT To compensoTion

They mdy hdve, if ony, will be unimpdcTed by The CourT's grdnTing of This moTion.

ln focT, To The conTrdry, by PloinTiTf’s deposiTing proboble compensoTion in

supporT of This moTion, The lienholder DefenddnTs mdy be oble To obToin

compensoTion edrlier Thon They oThenNise would.

The hdrdship ThoT PldinTifT will suffer if prejudgrnenT possession is denied or

limiTed, on The oTher hdnd, is significonT for The reosons seT TorTh obove. IT is

Therefore evidenT ThoT PldinTifT’s hordship would be gredTer Thdn dny poTenTiol

hordship of DefendonTs.
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CONCLUSION

For The reasons sei forih above, Plainliff's Molion for an Order for

Prejudgmenl Possession should be granled, effeclive i0 days following The

service of The Order (Cal. Civ. Proc. Code § l255.450 (b)).

Daled: November i6, 2020 CALlFORNlA EMlNENT DOMAIN LAW GROUP,
a Professional Corpora’rion

By _

enn L. Block
Allorne s for Plain’riff Mendocino Railroad

PLAINTIFF’S MOTION FOR ORDER FOR PREJUDGMENT
POSSESSION

67009

10

1")A-

1 .3

14

15

16

17

18

19

20

’7’)

23

24

75

26

27



DECLARATION OF ROBERT JASON PINOLI

I, RoberT Jason Pinoli, hereby declare os follows:

l. | Om, 0nd cl oll relevonl llmes herein was, The Vice Presldenl of

Mendocino Roilwoy. | hove personol knowledge of lhe focls sel forlh herein, ond

if coiled Upon ds o wi’rness, l could ond would compelenlly leslify iherelo.

2. Mendocino Roilwoy is d Colifornio corporolion which owns, operoles

ond mondges o roilrood in Colifornio for compensation.

3. Specifically, wllhoul limi’ralion, Mendocino Railway owns, operates

and manages The California Weslern Railroad “Skunk Train," a Class ||| Common

Carrier, which runs Through The redwood foresTs of NorThern California. The Skunk

Train’s Tracks run immediafely adjacenT, in parT, To a properTy locaTed aT 476

Alger STreeT, ForT Bragg, California, The properTy which is The subjecf of This

eminenT domain acTion (The “SubjecT ProperTy”).

4. The SubjecT ProperTy is improved wiTh an abandoned single-family

residence in a sTaTe of serious disrepair adjacenT To plainTiff's ongoing rail

operaTion. The SubjecT Properfy has been and conTinues To be periodically

illegally used as a gaThering place for The use of illegal drugs and oTher criminal

acTiviTy, as well as an unaufhorized access poinT for Those engaged in such

criminal acTiviTy and ofhers To plainTiff‘s adjacenT rail faciliTies. As a resulT of iTs

condiTion and The above—referenced criminal acTiviTy, The sTrucTure on The

SubjecT ProperTy has been “red—Tagged” as uninhabiTable by The CiTy of ForT

Bragg.

5. The sTaTe of disrepair, drug and oTher criminal acTiviTy aT The SubjecT

ProperTy, and use of The SubjecT ProperTy as an unauThorized access poinT To

plainTiff‘s rail faciliTies, has posed and conTinues To pose a danger To PlainTiff's

adjacenT rail operaTions and The public so long as iT is permiTTed To remain.

6. Per The TiTle reporT obTained by Mendocino Railway, The record

owner of The SubjecT ProperTy is DefendanT Lorena RuTh Shea.
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7. My office hos reached out To Ms. Sheo and her family, 0nd has

spoken with Ms. Sheo’s dough’rer. Ms. Sheo’s daughter informed my office fhd’r

Ms. Shed no longer resides on The Subjeci Properfy dnd is in on ossisfed living

fdciii’ry, dnd fhdi ihe fdmily would nol oppose Mendocino Rdilwoy’s acquiring The

Subjecl Properly by emineni domain.

8. ll is necessary for Mendocino Railway lo acquire The SubjecT ProperTy

in order To properly mainTain The safeTy of iTs rail operaTions adjacenT To and near

The SubjecT ProperTy. The ongoing illegal acTiviTies aT The SubjecT ProperTy

immediaTely adjacenT To PlainTiff’s rail faciliTies, and The facT ThaT criminals and

oTher members of The public are uTillzing The SubjecT ProperTy as an unauThorized

access poinT To dump garbage, Take drugs and conducT oTher illegal acTiviTies on

Plainliff’s adjacenT rail facillTies presenTs a danger To The public and PlainTiff's rail

operaTions.

9. in or around OcTober, 2020, Mendocino Railway reTained a California

licensed general appraiser, Maryellen Sheppard, To appraise The SubjecT

ProperTy. Ms. Sheppard valued The SubjecT ProperTy as of OcTober 9, 2020, and

concluded To a fair markeT value of $l55,000. Mendocino Railroad has

deposiTed The amounT of $155,000 wiTh The California STaTe Treasurer as probable

compensaTion for The SubjecT ProperTy in This eminenT domain acTion.

10. The criminal acTiviTy and Trespassing on Mendocino Railway’s railroad

faciliTies emanaTing from The SubjecT ProperTy are conTinuing and ongoing.

Mendocino Railway needs possession of The SubjecT ProperTy as soon as possible

in order To ensure public safeTy and The safe operaTion of iTs rail faciliTies. Any

delay in possession would delay Mendocino Railway’s abiliTy To secure The

SubjecT ProperTy and prevenT furTher Trespasses and criminal acTiviTy emanaTing

Therefrom To Mendocino Railway’s rail faciliTies.

l i. if possession is delayed unTil conclusion of This acTion, public safeTy

and The safeTy of Mendocino Railway‘s rail faciliTies and passengers would remain
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aT risl< ThroughouT The pendency of This acTion as Mendocino Railway would be

unable To secure The SubjecT ProperTy and prevenT access from The Subjecl

Properfy To Mendocino Railway’s rail fociliTies.

l2. No owner or lawful occupanT will be displaced as a resulT of granTing

Mendocino Railway’s moTion seeking prejudgmeni possession.

i3. Aside from Ms. Shea, The only oTher poTenTial claimanTs To The

SubjecT Properfy of which i am aware are The Mendocino CounTy Tax CollecTor,

who I am informed has a lien for properTy Taxes, and possibly The California

DeparTmenT of HealTh Services, who i am informed mighT asserT a lien againsT The

SubjecT ProperTy relaTed To a poTenTial Medi—Cal reimbursemenT issue.

i, Roberf Jason Pinoli, hereby declare under penalTy of perjury ThaT The

foregoing is True and correcT.

ExecuTed Thisfl day of November, 2020 aT ForT Bragg, California.

RoberT Jason Pinoli, Vice PresidenT
Mendocino Railway
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